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STATEMENT OF THE CASE.

This prosecution was commenced under Section 338

of Title 18, U. S. C. against the appellants for using the

mails to defraud, after having devised a scheme and

artifice so to do.

The indictment was drawn in ten counts, count six of

the indictment being dismissed by the District Attorney

at the close of all of the evidence (R. 1046).

The appellant Charles S. Merrill was convicted upon
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the remaining nine counts of the indictment and was

sentenced to serve a term of five years in the peniten-

tiary and to pay a fine of $2,000.00 (R. 100). Clarence

Merrill was found guilty upon the remaining nine counts

and received a like sentence. Soren Rasmussen was

found guilty upon the remaining nine counts and was

sentenced to pay a fine of $2,000.00 (R. 104) . Winslow

Farr Smith was found guilty upon the remaining nine

counts and was sentenced to a term of one year in a

jail, which jail sentence was suspended and he was fined

$2,000.00 (R. 103). He is not appealing. George O.

Elliott was found guilty upon count ten of the indict-

ment and was sentenced to a term of one year, which

was suspended, and a fine of $1,000.00. He likewise

is not appealing.

The prosecution grew out of the activities of the ap-

pellants through the operation of a chain undertaking

business in the States of Utah, Montana, Wyoming,

Washington and Oregon. The operations commenced

about 1925 through the organization, by the appellants

and others, of the Deseret Mortuary Company in Utah.

The indictment charged that they devised the scheme

and artifice and it existed from March 27, 1928 to March

20, 1934, and that as a part of the scheme the Merrill

Mortuaries, Inc., a corporation organized under the

laws of the State of Utah, was to be formed ; that it was

to absorb the Deseret Mortuary Company, Gateway

Mortuary, organized under the laws of the State of Mon-
tana, and the Merrill Mortuaries, Incorporated, organ-

ized under the laws of Oregon, and that at all times the
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appellants would remain in complete control of the af-

fairs and assets of the corporation through a control of

its corporate stock; that the appellants were to defraud

the public who could be induced to invest in such in-

corporation and who could be lulled into inactivity and

a sense of security after they had so invested in the sale

of the stock of the Merrill Mortuaries, Incorporated,

upon representations and promises that the appellants

would make and cause to be made and which were false

and untrue and which they knew to be false and untrue.

There are then sixteen paragraphs in the indictment

setting out specifically the false and untrue represen-

tations which were to be made in selling the stock and

lulling the victims into a sense of security and satisfaC

tion with their purchase. Briefly summarized, they

are:

1. The management of the Merrill Mortuaries, In-

corporated, was in the hands of men of substantial

wealth and marked business ability, who had invested

large sums of their own money in the corporation and

had made enormous profits in prior business operations

in the undertaking business.

2. That investors in the Merrill Mortuaries, Incor-

porated, had guaranteed money back protection.

3. Money invested in the First Preferred and Mu-
tual Preferred Merrill Mortuaries, Incorporated, stock

would be returned in approximately a year with a bonus

ranging from 10 to 50%.

4. That Merrill Mortuaries, Incorporated, would

set aside earnings and a cash reserve for the purpose of
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retiring the Mutual Preferred stock of the Corporation.

5. That such stock would be retired within a maxi-

mum time of thirty-six months.

6. That the Merrill Mortuaries, Incorporated, on

the 15th of December, 1930, was worth over $1,000,000,

originally starting with a capital of $8,275.00 and had

doubled in worth every year for five years and then

three times that amount; that the stock of a brother,

Thomas S. Merrill, who had invested $1,100.00 in four

and one-half years, had become worth $30,000.00.

7. Money invested in the stock of the Merrill Mor-

tuaries would grow and multiply and investors failing

to purchase stock of the corporation would lose money

by failing to take advantage of the opportunity.

8. That the management of the corporation pro-

vided the shareholders with a high degree of safety of

capital and a liberal return on their investment.

9. That the common stock of the corporation had

increased on November 5, 1930 to more than $12.00 per

share and was rapidly increasing in value and in five

years 30 shares of the stock would be worth $11,520.00

and the stock was an exceptional opportunity for a high-

ly profitable investment.

10. That a paid in full subscription of $1,000.00

worth of Preferred stock in the Merrill Mortuaries, over

a six-year period or Mortuary Investment program,

would return retirement values ranging from 10% or

$1,100.00 the first year to 18% or $2,267.47 at the end

of the sixyear period.

11. That the capital and business of the mortuary
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parlor, established at Salt Lake City, Utah, had in-

creased an average of 493% each year from the date it

was established to December 31, 1929; that the one es-

tablished at Provo, Utah, had increased an average of

1159% each year from the time it was established to

December 31, 1929; that the one established at Price,

Utah, had increased an average of 1677c each year to

December 31, 1929; that the one established at Butte,

Montana, had increased an average of 1244% each

year to December 31, 1929 ; and that the one established

at Portland, Oregon, had increased an average of 67%

each year to Decemlber 31, 1929.

12. Favorable comparison between the Merrill Mor-

tuaries Company and the certainty of increase in values

and enormous profits was made with the J. C. Penney

Company, Skaggs Safew^ay Stores, Inc., Goodyear Tire

and Rubber Co., Montgomery Ward & Co., Firestone

Company, General Motors Co., Chrysler Motor Co.,

Henry Ford, McMarr Stores, Woolworth Company, U.

S. Steel and General Motors.

13. That on December 31, 1928, the Merrill Mor-

tuaries, Incorporated, and associated companies, had

assets of $206,906.98 that had increased to $812,670.79

on December 31, 1929. The Deseret had a surplus of

$172,252.92 on July 31, 1929 and a net worth of $197,-

152.92; that on May 31, 1931, the Merrill Mortuaries,

Incorporated, and Deseret Mortuary Company had

combined assets of $1,096,410.33.

14. That in July, 1931, the mortgages on the prop-

erty of the Merrill Mortuaries, Incorporated, were be-
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ing rapidly paid off and would soon be entirely satis-

fied and payment of dividends would begin and the

properties would earn dividends; that on March 25,

1932, the corporation would pay dividends late in the

summer and the investment of the stockholders was in

no hazard; that on July 30, 1932, the Merrill Mortuar-

ies, Incorporated, was in good condition.

15. The Merrill Mortuaries, Incorporated, and the

Deseret Mortuary Company were earning and would

continue to earn substantial returns for the person own"

ing and purchasing the stock of the Merrill Mortuaries,

Incorporated, and that by reason of the honest and ef-

ficient management of the company by the appellants

the investments in said shares and stock were earning

and would continue to earn profits from which divi-

dends would be paid.

16. That the business and earnings of the Merrill

Mortuaries, Incorporated, were growing larger; that

the First Preferred and Mutual Preferred stock would

soon be retired and investors would have no further in-

terest in the company ; that if they exchanged such stock

for Class "B" stock, they would be given a bonus of

common stock and dividends would be paid on such

common stock and would return to the investors great

gains and profits through the receipt of dividends.

Each one of the representations were specifically al-

leged to be false and untrue and known to be such when

they were made and they were each conclusively proven

to be false, fradulent and untrue.

Charles S. Merrill was the chief mover in the sheme
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and artifice. Except for such business experience as he

obtained in running a school paper, while attending

college, he had had no experience other than as a sales-

man for the Wasatch Lawn Cemetery Company in Salt

Lake City, Utah, between 1919 and 1925 (R. 901). He
had had no experience in the undertaking business when

he organized the Deseret Mortuary Company and was

not even a licensed embalmer (R. 951). He conceived

the idea of going into the undertaking business. His

frame of mind as to his own protection at that time, as

disclosed on cross examination, is illuminating. He
testified, (R. 953) "The purpose in forming the corpora-

tion was to run an undertaking parlor and sell certifi-

cates. Of course you can run an undertaking parlor

as an individual. We had the corporation so that in

case anything happened to the corporation I would have

the advantage of it. In a corporation your personal

property is not liable for the debts of the corporation;

in a partnership you are liable and responsible for all

the partners. I wasn't going to be responsible for my
partners, didn't intend to be. I didn't want to run it

as an individual so my property would be responsible

to my partners, if the thing wasn't a success, or to my-
self. For that reason, on the advice of the attorney of

course, I devised a corporation. I advised with the at-

torney and was told by him that if the thing were a fail"

ure none of my property would be subject to any of the

debts of the corporation."

The essential portion of his scheme was the contin-

uous sale of paper to the public. He testified (R. 951,
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952) "The idea of selling these certificates of service

came about four years before I entered the undertaking

business. My first thought was to cut funeral ex-

penses; my second thought in that connection was sell-

ing certificates of service, these burial certificates, to

get the money to build the buildings and get the equip-

ment. * * * My principal business was to be both

running a mortuary at a profit and selling service cer-

tificates. The certificate part of it is a part of the plan.

The main portion of our business. We intended to

carry that along as long as we carried the mortuary

business along; we had a perpetual income of selling

these certificates to the public."

It is apparent that the mortuary business was to be

operated simply as a blind for the sale of this paper.

He further testified on cross examination (R. 960) as

follows: "It was in the plan that over those years

(from 1925 to January 1, 1929) we should lose money

running the mortuaries on the first end of it, just like

anybody loses money when they make anything, on the

first end, but they make it up on the last. We would

operate nearly at a profit if possible, the certificate was

supposed to take up part of the depreciation, if we had

done that. The certificate part was to take up part of

the depreciation with a perpetual sale of certificates, say

a certificate to a new family over a 20-year period would

m.ake us a profit on these certificates. The plan was

there must be a perpetual sale of certificates to the pub-

lic and the public would absorb the loss that way, and

get it back with a funeral."



vs. United States of America 9

This part of the plan to lose money, as Merrill says

in attempting to justify his extravagant representations

as to the money the company had made, when it is a

fact that from the organization of the Deseret Alortuary

Company to January 1, 1929, it had actually lost money,

was secret and evidently unknown to his other partners

in crime. Thus his brother, Clarence Merrill, testified

at page 999 of the record: "In selling our stock in Mon-

tana I told our prospects what I knew to be the plans of

Charles S. Merrill about running the funeral homes. I

didn't say that it was a part of that plan that the fun-

eral portion of the business would be run at a loss for

the first period of years. No one ever told me that that

was a part of the plan. I didn't know that. I didn't

think they were ever run at a loss, as far as I know. We
were supposed to make ten per cent above all expenses

on the funeral business." His brother Thomas S. Mer'

rill testified at page 892 of the records: "I explained

to the people that I was going to sell stock too in Mon-
tana Charles Merrill's plan, or the plan of the Merrill

Mortuaries, as I understood it, but not that it was a

part of that plan that the undertaking parlors should be

operated at a loss for a while. I never told them that.

I did not myself understand that to be a part of the

plan. No one ever told me that they were to operate

at a loss. * * * I naturally expected that they would be

operated at a profit so far as I was concerned. I told

people that they would operate and that they would be

retired by the profits and by the sales of the certificates,

yes, I did."
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This service certificate was an agreement by the Mor-

tuary Company that it would bury the purchaser of such

a certificate and the members of his immediate family

at cost plus 10%, The Mortuary Company was care-

ful not to indicate in the certificate what its cost would

be, or what items would enter into its costs. The agree-

ment was that no matter how large the cost was, it

would charge only 10% more than the cost. These cer-

tificates of service had a face value, or selling price, of

$60.00. However they were sold for whatever the com-

pany could obtain for them and at a price that returned

to the company 50%, or $30.00 (R. 514). While the

Deseret Company, from the time of its inception to July

31, 1929, had sold and carried on its books as an asset

$405,554.78 worth of these service certificates, the ac-

tual amount realized to the company, after deducting

all expenses paid in connection with the sale and the

amounts uncollected, was the sum of only $51,785.63.

Charles Merrill with his brother appellant and Soren

Rasmussen and others, including Winslow Farr Smith,

who is not appealing, but who is his cousin, incorporated

the Deseret Mortuary Company. Its original capitali-

zation was $8,000.00, the cash put in was $2,835.00. Of

that capitalization, Charles S. Merrill put in $2,615.00

in second-hand personal property consisting of a sec-

ond-hand automobile and office furniture (R. 207) and

cash not to exceed $2,000.00 (R. 903, 904).

The Gateway Mortuary of Montana was organized

by Charles S. Merrill and others with fifteen shares of

common stock of which Charles S. Merrill held eight
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(R. 213, 214) and for which he paid nothing whatsoever

(R. 513). He and his appellant brother also organized

the Merrill Mortuaries, Incorporated, of Oregon (R.

216) . Between 1925, when the Deseret Mortuary Com-

pany was organized, and Januar}^ 1, 1929, the funeral

part of the business had been operating at a loss amount-

ing to $3,241.42. From January 1, 1929 to July 31,

1929, the funeral part of the business was operating at

a profit of $9,428.00 and thus from the time of its in-

ception until July 31, 1929, the funeral part of the busi-

ness had operated at a profit of $6,186.58, or a profit of

approximately $1,500.00 a year (R. 577, 578). This is

undisputed and it is on this record of profitable opera-

tion that the expansion program, as Merrill says, was

undertaken and the Merrill Mortuaries, Incorporated

and hundreds of thousands of dollars of its worthless

stock sold to investors.

In June of 1929, Charles Merrill and his brother

Clarence claimed that the Deseret Mortuary Company
was indebted to them in the sum of $9,000.00 ; that they

agreed to take it out in stock of the Deseret Company
in order to make a better financial statement (R. 920,

961) and did take it out upon the basis of one share of

stock at its par valuation of $1.00 for $1.00 of indebted-

ness and thus were issued 9,000 shares of stock in can-

cellation of $9,000 indebtedness. In September of the

same year, immediately after the organization of the

Merrill Mortuaries, Incorporated, they sold the stock

to the Merrill Mortuaries, Incorporated, for stock of

the Merrill Mortuaries, Incorporated, placing a price
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or value of $14.00 per share upon their Deseret stock

and taking the Merrill Mortuaries stock for it at its par

value (R. 920, 961). This is justified by appellants

upon the ground that the audit of ScholefieldWells &

Co. disclosed that the book value of the stock of the

Deseret Mortuary Company was $14.00 a share. How-

ever, on his cross examination, Merrill testified as fol-

lows on page 961 : "In September that stock had in-

creased in value to $14.00 a share according to the audit

of Scholefield-Wells, we got that about two months later.

Nothing transpired in the financial condition of the

company that made that increase in value between June

and September of $13.00 a share. That is just exactly

what the audit disclosed. The stock of the corporation

then was just as valuable in June as in September. Mer-

rill Mortuaries bought it for $14.00." If appellants

contend that the stock was sold to the Merrill Mortuar-

ies at its fair value then in light of the albove testimony

the appellants robbed the Deseret Mortuary Company,

as they should have cancelled their indebtedness at the

rate of $14.00 indebtedness for one share of stock in

place of one share of stock for $1.00 of indebtedness.

Appellants must here concede that they robbed either

the Deseret Mortuary Company or the Merrill Mortuar-

ies, Incorporated, and it is immaterial to us which. In

this transfer the appellants received both Preferred and

common stock of the Merrill Mortuaries for the stock of

the Deseret Mortuary Company. They sold stock they

acquired for $17,775.00 to the Merrill Mortuaries, In-

corporated, for its stock of a par value of $249,131.00



vs. United States of America 13

(R. 449), at the time the defendants were the officers

of both corporations.
,

Appellants Charles Merrill and Clarence Merrill, with

others, also organized a corporation in Utah in Novem-

ber of 1928 known as the Mortuary Service Corpora"

tion. Common stock consisted of eighteen shares of

which Charles S. Merrill had ten shares and Clarence

one share. No stock of this corporation was ever sold

or offered for sale to the general public. It was the ex-

clusive purchasing agency for everything that the Mer-

rill Mortuaries, Incorporated, or the Deseret Mortuary

Company purchased. It was a closed corporation and

without question was organized for the purpose of ab-

sorbing any profits that might inadvertently be made

by either the Alerrill Mortuaries, Incorporated, or the

Deseret and as additional insurance that no stock-

holder of either corporation would ever obtain any-

thing on their stock. Merrill Mortuaries of Oregon was

absoi^bed by the Merrill Mortuaries of Utah through the

purchase of its stock by a transfer of Preferred and com-

mon stock of the Merrill Mortuaries of Utah as was

likewise the Gateway. At the time of the receivership

of the Merrill Mortuaries of Utah, September 12, 1932,

there were then issued and outstanding 235,502 shares

of the common stock of the corporation. Of that amount,

there were in the names of the defendants indicted

161,360 shares of which 75,260 shares were in the name
of Charles S. Merrill and from the time of the incorpora-

tion of the Merrill Mortuaries to the time of its receiver-

ship, the defendants indicted owned a large majority of
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the common stock of the Alerrill Mortuaries, Incor-

porated, and thus completely controlled the corporation,

and thus from an original investment of $2,000.00 in

cash, Charles Merrill and the other defendants indicted

controlled absolutely hundreds of thousands of dollars

of the money of the general public (R. 471, 472).

Although the appellants had made no success finan-

cially in the operation of the undertaking parlors as a

business, they commenced, in the depression, to putting

on an intensive, high-pressure, unscrupulous and ruth-

less stock-selling campaign in Montana. They made

and caused to be made the most extravagant represen-

tations as to the success they had had in Utah in the

operation of the undertaking business as a business;

that dividends had been paid and would continue to be

paid. It is undisputed that there never had been a divi-

dend paid through any operations that they had ever

had in Utah. They repeatedly assured their victims

that there was no opportunity for loss and that they

would become wealthy through the investment of a

relatively small amount of money. The fraud is ap-

parent from the various series and classifications of the

stock of Merrill Mortuaries, and various amendments

to its articles increasing from time to time its capitali-

zation when it appeared by reason of the number of vic-

tims in Montana and other places that they might run

short of paper to sell to the investing public. The rec-

ord is replete with the testimony of the victims detailing

the extravagant representation and promises made by

Charles Merrill, Clarence Merrill and the other sales-
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men in their eagerness to acquire every dollar of the

savings of the widows and orphans and those not versed

in financial transactions. It would sers'e no purpose

to quote that testimony in detail. It is sufficient, if

the court is interested, for it to examine Government's

Exhibit 72, the Sure Way sales talk, (R. 299) and Ex-

hibit 7?>, specific directions to the salesmen as to the

statements and representations that they should make

(R. 296). This exhibit and these instructions were

made up personally by Charles S, Merrill (R. 292). Ex-

hibit 72 came to the salesmen from the Salt Lake office

(R, 298). Nothing further is needed than these ex-

hibits that disclose the intent of the appellants and that

disclose that the venture was a piratical undertaking

from its inception and that no promise was too extrava-

gant to be made in order to get the money. It, of itself,

proves practically all of the false and fraudulent repre-

sentations and promises that the government alleges

were to be made and were actually made.

One of the representations used effectively by the

salesmen was a printed slip. Exhibit 64, (R. 307) the

green slip showing the statement of growth of the Mer-

rill Mortuaries, Incorporated, and associated companies

from 1925 to December 31, 1929, wherein the assets were

said to be $22,049.85 as of December 31, 1925 and

$812,670.79 as of December 31, 1929. The government

proved the falsity of the latter figure so conclusively

that it was not denied at the trial. In fact the effort of

the appellants and their employees at the trial was to

shift the responsibility from one to another and they fin-
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ally all agreed to place it upon one Davidson, a news-

paper man, who had been employed by Merrill as ad-

vertising manager (R. 957). J. M. Baker, auditor,

called on behalf of the government, testified that the

assets of the Merrill Mortuaries, Incorporated, as of

December 31, 1929, amounted to $465,825.27, making a

difference of $346,845.52. In addition, the overstate"

ment was clearly proven from the defendants them-

selves. Having been incorporated in September, 1929,

the Merrill Mortuaries had no assets except such as

were represented by the 17,770 shares of the stock of

the Deseret Mortuary Company, by the assets of the

Gateway Mortuaries, Incorporated, and by the assets

of the Merrill Mortuaries of Oregon, which it had then

acquired. By reference to Exhibit 92 (R. 434), Ex-

ribit 93 (R. 435) and Exhibit 94 (R. 435), being the

income tax returns for the Deseret Mortuary Company,

the Gateway Mortuaries, Incorporated, and the Merrill

Mortuary of Oregon, it is disclosed that the total assets

claimed by all of those corporations amounted to the

sum of $465,825.27, as testified to by Mr. Baker. In an

attempt not to justify the truth of the statement but to

shift the blame, the appellants called one Anton Strebel,

their chief bookkeeper and auditor during the time the

Merrill Mortuaries, Incorporated, were selling the stock

and he testified as follows (R. 855) : "I did not say

that the total of assets for 1929 on this green sheet of

$812,670.79 represented the consolidated balance sheet

of the various concerns going to make up the Merrill

Mortuaries of that date. You did not understand me
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that way. I said that the various balance sheets, as

taken from the books of the corporations, reflected the

true condition of that particular balance sheet reflec-

tion, and of that particular unit. As to the consolidated

value I did not testify. That figure there does not re-

flect that consolidated balance sheet. It is true that on

December 31, 1929, the Merrill Mortuaries, Incorpor-

ated, comprised the Deseret Company, the Merrill of

Portland and the Gateway of Montana, and that is all

they had at that time. No, I did not say that that

figure there is the sum of the total of the balance sheets

of those three corporations. Since having this called

to my attention, I find that Mr. Davidson made this

error. * * * When you take an individual statement of

various operating units and then take the net worth and

add up the value of all the operating units, you have

this figure (indicating on Exhibit 64). He had not

eliminated the intercompany transactions. You would

not arrive at that figure if he had eliminated intercom-

pany transactions ; he would have gotten much less than

that. This is not correct to the extent of the intercom-

pan)^ transactions. There was an error made by Dav-

idson in this statement here on Exhibit 64 as of De-

cember 31, 1929. That is not the true facts." It ap"

pears that Strebel gave Davidson the material from

which he made this statement. His explanation as ap-

pears on the record, page 857, is: "All he (Davidson)

asked me to do was to prepare a financial statement

from which he could obtain the net worth of the cor-

poration. I had obtained and struck off a balance sheet



18 Charles S. Merrill, et al.

covering that. He simply took the net worth figures

from each corporation and added them up. I didn't

know what he wanted them for, and I simply gave him

the information and inadvertently not being an account-

ant or auditor he simply arrived at a conclusion that

was not a fact." Thus the falsity of the representations

is established and cannot be controverted.

In appellants' brief it is attempted to be explained by

the fact that intercompany transactions were not elim-

inated. There were no intercompany transactions to

eliminate and there are no figures representing assets as

appear from the three income tax statements that can

possibly be added up that will produce the total pub-

lished as the assets as of December 31, 1929. No criti-

cism can be attached to the government for not calling

Davidson. If it preferred to prove the falsity of the

statement by its own auditor, by the income tax returns

made by the indicted defendants and by Strebel, the

auditor for the defendants, it could do so. The de-

fendants had ample opportunity to produce Davidson if

he was in possession of any evidence of benefit to them.

Many witnesses, experienced in business and financial

transactions, were called by the defendants, who testi-

fied to the good reputation of the defendants. It is sig-

nificant that not a one of those men, so called, pur-

chased any of this stock whatsoever. The field of vic-

tims selected by the appellants were the widows and the

orphans and those inexperienced in business or in the

purchase of stock and who, through a lifetime of effort,

had accumulated a few hundred or a few thousand dol-
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larse that was their own. There was not a witness

called who had purchased stock that could afford to

lose the money that they placed into the stock. Many

of them were stripped of their life savings by these ap-

pellants.

The appellants are inaccurate in their statement when

they say the books of the corporation are not attacked

by the government, or that the testimony of Abbey is

neither contradicted nor criticized. The government

maintained at the trial of the case that the books of the

corporation were false and fraudulent and inaccurate.

No further proof of the inaccuracy of the books is needed

than the testimony of the auditor for the defendants,

Strebel, who testified that soon after the organization

of the Merrill Mortuaries, he became its chief book-

keeper and auditor and that he immediately set up a new

set of books as the books that had theretofore been kept

by the Deseret Mortuary Company were not accurate

and did not reflect the proper financial condition of

the company. He says at page 853 of the record:" The

Deseret corporation had a set of books installed when I

went there. I revamped them because it did not give

the information that I figured we should have. * * *

but it was not what we would consider a proper set.

The books at that particular time would not accurately

reflect the financial condition of the company."

The testimony of Abbey was completely worthless.

He went on the witness stand for the appellants and at-

tempted to justify the falseness of the various financial

statements put out by the appellants. On cross exam-
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ination it appeared that by verifying, all he did was to

take the figures off the books and add them up. He

could not, from the books themselves, verify anything,

but was compelled to resort to an audit made by the in-

ternal revenue department of the government and b}' an

examination of Scholefield-Wells, he saying at page 879

of the record: "The earnings of the Deseret for 1926,

appearing on Exhibit 77, I verified from some report

that the internal revenue agent had made, who exam-

ined the return for 1926. These earnings weren't set

up in the books of the corporation in that way. I could

trace how the revenue department arrived at that figure.

I couldn't trace this earning of $12,081.86 on the books

as an earning; no, aside from the report of the revenue

department. * * * In the year 1927 the $9,866.48 con-

stituted adjusted net income, as shown by the revenue

department, which includes whatever was shown by

the company itself. Laying aside that report of the

revenue department from my examination of the books

I was not able to find that exact figure on the books of

earnings of $9,866.48 for the year 1927."

The practice of the corporation in putting out its

balance sheets to the deluded public was to claim as an

asset the complete amount of service certificates sold

and not paid for, without setting up any reserve to take

care of the amounts that it was known would not be col-

lected and would not be realized as an asset. On his

direct examination this auditor. Abbey, attempted to

assert that the balance sheets were correct. However,

on his cross examination and when being pinned down
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to an exact and truthful answer, he responded to the

question as to whether or not he would have certified

to such a balance sheet as a certified public accountant

without a reserve being set up against those uncollected

contracts, as follows on page 883 : "In my opinion it

did require and does require a reserve in some amount

against this item claimed correctly to reflect the finan-

cial condition of the corporation. There would have

to be some reser\'e." That there would have to be some

such reserve is conclusively proven by the testimony of

the witness Partridge, who in 1929 made an audit for

this company and so informed them. He was the gov-

ernment's witness, but he was also the auditor employed

by the appellants. At page 700, at the time of the audit

he specifically reported that a reserve should be set up

against these uncollected certified accounts; that by

not so doing there was an overstatement of the assets of

the company. He reported that any overstatement of

the value of certificates, accounts receivable results in

an overstatement of surplus from certificate sales, and

hence of total net worth. He further testified, (R. 700)

"If there is an error there, that would affect the total

assets. It would cause the assets to appear larger than

they actually were. If there were an error in that over-

statement that would also affect the book value of the

stock of the corporation. It resulted in an overstate-

ment of the book value."

After that talk with Charles Merrill, Merrill author-

ized him to set up a reserve of $33,000 for the purpose

of that one audit alone and thereafter no reserve was
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set up whatsoever, thus causing the assets to appear lar-

ger than they actually were.

Appellants attempt to justify this by saying that they

had set up a reserve which was condemned and disal-

lowed by one Marstella, internal revenue agent for the

government. This is not true. The government con-

tended that upon the collection of money for which the

certificates were sold, such money should be reported as

income and a tax paid thereon. The appellants con-

tended that the money was not an income, but consti-

tuted a contingent liability upon the company and that

they would not know what the income was on any par-

ticular certificate until the person purchasing it and

paying for it had died and his funeral had been held.

This contention the government did not allow. It was

never the contention of the government, or of its inter-

nal revenue department, that it was improper book-

keeping practice, in order to show the true worth of the

corporation, to set up a reserve where an amount due

and uncollected had been carried in its entirety as an

asset and where it was certain that a portion of it would

not be paid. Marstella, testifying at page 869 of the

record: "The reserve was not set up against the cer-

tificates that they had sold and not collected; we only

set up what they had actually collected on their part

payment plan. The government did not assess them a

tax upon the certificates sold for which the money had

not been collected; only on that actually collected."

It is not true where it is said in the appellants' brief

that Partridge branded such a reserve impracticable or
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that Abbey did either. Abbey said he did not know

what amount to set up as a reserve. This, of course,

does not in any way take away from his testimony the

fact that some amount should be set up as a reserve to

accurately reflect the financial condition of the corpora-

tion and it is obvious, if he did not know, he should have

known, for the Deseret had been selling these certifi-

cates for a number of years. It knew that a large num-

ber of them would never be paid for and by going over its

books it could easily have determined the percentage

that was not paid for each year and from that determin-

ation of percentage set up its reserve.

Another significant fact in the case is that the state

of Idaho refused to permit the appellants to come into

that state and sell either its stock or its so-called service

certificates in the State of Idaho (R. 688). The Utah

Commission at first refused them permission to sell the

stock in Utah (R. 398, 399) and finally granted them

the permission to sell 500 shares of Mutual Preferred

stock in Utah on the express condition that they not

engage in a general sales campaign, but that it would

be sold only to the officers and directors of the corpora-

tion and other persons interested in its development

(R. 400-402).

Soon after coming into Montana, the legislature pro-

hibited absolutely the sale of these certificates. The

act of the legislature being held to be unconstitutional

by the Supreme Court, State v. Gateway Mortuaries,

Incorporated, 87 Mont. 225, 287 Pac. 156, thereafter

the legislature enacted Chapter 194, Laws of Montana
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1931, Sections 4026, 4033, 4036, 4041, R. C. M. 1935,

applying the Montana Blue Sky laws to the sale of such

certificates, placing them under the jurisdiction of the

Investment Commission, requiring them to submit fi-

nancial statements and evidence to the Investment

Commission of the soundness of the plan and that in-

vestors in there would be to some extent protected and

requiring them to submit financial statements from

time to time. The plan was so unsound that the ap-

pellants immediately ceased the sale of the certificates

upon the passage of that act and never applied for a per-

mit to sell in Montana (R. 965). Not only had the

Deseret not operated at a profit of any substantial

amount from the time of its incorporation until the in-

corporation of the Merrills, but it appears that after the

incorporation of the Merrills for the year ending 1929

it made a net profit on the business in Montana for the

year of $1,464.88 (R. 263), that for the year ending De"

cember 31, 1930, it operated for the year at a deficit

of $3,242.91 (R. 268-269) and for the year ending De-

cember 31, 1931, it operated at a deficit of $13,303.44

(R. 270-271).

From the testimony of the directors, no serious atten-

tion was given by the officers of the corporation or the

directors to the money and affairs of the stockholders,

Gagner, a witness and a director in the corporation, tes-

tified at page 515 that he never could tell when he was

at a directors' meeting; that they constituted just a

general conversation from golf and fishing on down;

that he attended one meeting and never knew it was a
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directors' meeting until after it was over. Winslow

Farr Smith, one of the defendants, testified that things

were taken up informally at the directors' meetings (R.

1019) ; that things were just talked over. Elliott, one

of the stockholders and Secretary of the company and a

defendant, testified on his cross examination that al-

though he was not present at the directors' meetings, he

signed purported minutes, at the request of Merrill, as

Secretary, relating what transpired at the meetings. Al-

though he told Merrill on several occasions, as long as

he signed as Secretary he should attend the meeting, he

never did (R. 895-896). Clarence Merrill, a director

and the Treasurer of the Company, testified, on cross

examination, that he was not attending to his duties

at all as Treasurer of the corporations ; as Treasurer

he never saw a bank book or signed a check nor made a

deposit (R. 998). Just prior to the receivership, and

with the knowledge the appellants had of the business

of the corporation, they, acting as officers and directors

of the Merrill Mortuaries, Incorporated, turned in their

Preferred stock of the Merrill Mortuaries for the stock

of the Deseret that the Merrill Mortuaries had and

whereas, they had sold this Deseret stock to the Merrill

Mortuaries at a valuation of $14.00 a share, they bought

it back at a valuation of $10.00 a share, a loss to the

company of $4.00 a share. Where they had also, in

their sale of stock of the Deseret Mortuary, received

Preferred stock in the Merrill Mortuaries and common
stock, on the retransfer of the Deseret property to them-

selves, they turned back to the Merrill Mortuaries only
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the Preferred stock of the Merrill IVIortuaries and re-

tained the common stock, and the same was true with

the Oregon corporation. So the conclusion was that

they then owned, themselves, the property and assets

of the Deseret Mortuary Company, the property and

assets of the Merrill Mortuaries of Oregon in which the

stockholders in the Merrill Mortuaries of Utah had no

further interest or ownership, and by retaining the com-

mon stock still, retained their control of the Merrill

Mortuaries, Incorporated, of Utah. Appellants argue

in the brief that this was a legitimate business transac-

tion. The jury, however, came to a different conclusion

and there is no question but that the conclusion arrived

at by the jury was the correct one. There is no satis-

factory examination consistent with honesty and good

faith that would justify the appellants in their actions in

that regard.

At all times Charles S. Merrill was the President of

the Deseret Mortuary Company, Rasmussen its Secre-

tary and Clarence a director. Rasmussen, Clarence and

Charles were directors. At all times Charles S. Mer-

rill was President of the Merrill Mortuaries, Rasmus-

sen a director and Secretary, until he finally resigned

and Clarence Merrill a director and Treasurer. In all

of their dealings with the various corporations as in-

dividuals, they were at the same time the officers and

directors of the corporations. In buying from the cor-

porations they fixed the price at which they bought. In

selling to the corporations they fixed the price at which
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they sold. They bought from themselves and sold to

themselves.

Among the many representations that they made was

that a thousand dollars invested gives the investor thirty

shares of common stock worth $12.00 a share and that

that would increase in value from $720.00 the first year

to $1 1,520.00 at the end of the fifth year. They demon-

strated that $2,000.00 invested would increase in value

to $23,040.00 at the end of the fifth year, $5,000.00

would be worth $57,600.00 at the end of the fifth year,

$10,000.00 would be worth $115,200.00 at the end of the

fifth year. At the end of the tenth year, one investing

$1,000.00 would acquire a fortune of $368,640.00 from

this investment (R. 320, 321).

This is but one of the many representations made by

these appellants to induce the credulous to invest. No
wonder that appellants make no point that the evidence

is not sufficient to justify the verdict, or that the gov-

ernment did not conclusively prove the scheme, the ar-

tifice and the falsity of every representation they claim-

ed to be false. Its proof amounted to a demonstration.

ARGUMENT.
I.

1. Assignments of Error I and II.

It is worthy of note that the appellants do not con-

tend that the indictment does not state a public offense,

does not adequately charge the devising of a scheme and

artifice to defraud by the use of the United States mails

in carrying the same out, and do not contend that the
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evidence is not sufficient to justify the verdict of the

juty that the fraud was perpetrated and that the gov-

ernment conclusively proved every fraudulent statement

and misrepresentation and promise that it alleged the

appellants made in consummating the scheme and ar-

tifice.

Assignments of Error I and II assert that the in-

dictment, however, is so indefinite, uncertain, ambig-

uous, etc., as to not inform the defendants of the na-

ture of the charge against them so that they could ad-

equately prepare their defense and that the court erred

in overruling the demurrer and the demand for a bill of

particulars.

As appears from the record the demurrer filed in the

action comprises sixteen printed pages (R. 55 to 71).

All of the attacks made on the indictment by the de-

murrer are abondoned except in this one particular.

We consider appellants' brief in that particular so in-

definite, vague and incoherent as to constitute an aban-

donment of that one question they attempt to urge.

This court held in Rowe v. Boyle, U. S. Marshal,

268 Fed. 809, that an indictment was good that charged

a scheme to defraud was intentionally devised by de-

fendants and that to effect or attempt to effect the ob-

ject of the scheme, defendant placed or caused to be

placed mail matter in a post office of the United States.

There is no contention made by appellants that the in-

dictment does not contain those essentials.

In Crane v. U. S., 259 Fed. 480, in denying like con-

tentions, this court held that the indictment clearly al-
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leged a scheme to defraud by means of the misrepresen-

tations fully set forthj and that the representations made

were false and known to be false and that the acts of

Crane were fraudulently conceived and done with the

purpose of defrauding.

It is settled that the purpose of an indictment is to

apprise the accused of the crime charged against him

with such reasonable certainty that he can make his

defense and not be taken by surprise by the evidence

offered at the trial and can be protected after judgment

against another prosecution for the same offense.

Lonergan v. U. S. (C. C. A. 9)

88 Fed. (2d) 591;

Wheeler v. U. S. (C. C. A. 9)

77 Fed. (2d) 216;
Johnson v. U. S. (C. C. A. 9)

59 Fed. (2d) 42;
Wolpa V. U. S. (C. C. A. 8)

86 Fed. (2d) 35

The Circuit Court of Appeals of the Sixth Circuit

said in Hyney v. U. S., 44 Fed. (2d) 134:

"The highest degree of certainty in an indict-

ment is not required. Certainty to a common ni-

tent is sufficient. Moreover, the element of false

representations, not being the gist of the offense,

need not be alleged with the certainty requisite in

charging unlawful use of the mails."

The Circuit Court of Appeals of the Tenth Circuit

in Weber v. U. S., 80 Fed. (2d) 687, said:

"The gist of the offense is the use of the mails

for the purpose of executing or attempting to exe-

cute the scheme. It is not essential that all of the

elements of the scheme be pleaded with the tech-
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nical precision and detail required in alleging the

substantive offense. Instead, it is enough if the

scheme or artifice is set forth with sufficient cer-

tainty and particularity to advise the accused of

the nature of the specific charge lodged against

him, to enable him to prepare his defense and to

plead the judgment in bar to a subsequent prose-

cution for the same offense."

To like effect see:

Butlerv. U. S. (CCA. 10)

53 Fed. (2d) 800;

Goddard v. U. S. (C C A. 10)

86 Fed. (2d)) 884;

Colburn v. U. S. (C C A. 8)

223 Fed. 590;

Savage v. U. S. (C C A. 8)

270 Fed. 14, 18.

Appellants cite and rely heavily on the case of Beck

v. U. S. (C C A. 8) 33 Fed. (2d) 107). The case is

not in point and no authority for appellants. The in-

dictment in the case at bar alleges that the appellants

were to execute the scheme by means of certain desig-

nated false and fraudulent promises and representations

that they knew to be false and fraudulent, and design-

edly made and intended to make the representations

that are specifically alleged to be false, and it is speci-

fically pointed out wherein they were false. In the Beck

case the court there commented upon the fact that it

was not alleged wherein the representations in that case

were false. The langauge of the clause, construed by

the court in that case, contained nothing but generalities

and conclusions, and no specific allegations as found in

the indictment in the case at bar. The court did not
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reverse the case because of the fault in the indictment

that it found, holding that the indictment did allege

certain specific misrepresentations which advised the

defendant sufficiently of the charge and holding that

the portion criticized by it was surplusage. As the

court reversed the case on other grounds it properly

held that the trial court could remedy the situation upon

proper motion. A most casual reading of the portion

of the indictment in that case and the portion of the

indictment in this case criticized will show the distinc-

tion. If the indictment is to be criticized at all in this

case, it is because it descended to too much particular-

ity and gave to the defendants much more information

than was necessary. In the respects criticized, the lan-

guage of the indictment follows substantially the lan-

guage of the indictment in Foshay v. U. S., 68 Fed. (2d)

205, found at page 217, wherein the conviction was af-

firmed by the Circuit Court of Appeals of the Eighth

Circuit, the same court that decided the Beck case so

heavily relied upon by appellants.

BILL OF PARTICULARS.

Appellants assert error in the action of the court in

denying their motion for a bill of particulars.

This motion, being addressed to the sound discretion

of the court, is not subject to review except for a mani-

fest abuse thereof.

Wong Tai v. U. S.

273 U. S. 77.

It seems that appellant's complaint, both with refer-
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ence to the portion of the demurrer it urges and also

its motion for a bill of particulars, is that the govern-

ment did not set forth all of its evidence in the indict-

ment. It is obvious from the demurrer and the motion

for a bill of particulars that the appellants wanted a

complete discovery of the government's case.

In speaking on this question this court said in Rubio

V. U. S., 22 Fed. (2d) 766:

"To require the government to set forth every act

tending to connect each of the parties charged with

the conspiracy, and every act committed by each of

the parties in furtherance of the dbject of the con-

spiracy would be to require it to make a complete

discovery of its entire case. Such is not the office

or function of a bill of particulars. In almost

every prosecution facts and circumstances are given

in evidence of which the charge in the indictment

gives no notice. If the defendant is taken by sur-

prise, the court has ample power to protect him by
granting a continuance upon a proper showing, or

by granting a new trial if his rights cannot other-

wise be safeguarded; but, if not taken by surprise,

he has no just ground for complaint."

There was no contention at the trial that appellants

were in any wise taken by surprise at any of the evi-

dence of the government, or that they were not fully

prepared to present their defense.

To the same effect see:

Robinson, et al v. U. S. (from this court)

33 Fed. (2d) 238;
Hyneyv. U. S. (C. C. A. 6)

44 Fed. (2d) 134.

The appellants, in their argument, have not pointed



•us. United States of America 33

out, wherein any substantial right of theirs was in any

wise denied or impaired by reason of the failure of the

court to order a bill of particulars. The action of the

trial court in this regard is manifestly correct.

2. Assignment of Error XVI; assignment of

Error XX; Assignment of Error XXXI.

These assignments predicate error upon the admis-

sion in evidence of Exhibit 35 (R. 355) in receiving in

evidence the minutes of the Merrill Mortuaries con-

cerning the taking out of the corporation the Deseret

and the Oregon properties ; and in receiving the testi-

mony of John Skola.

Appellants contend that there is no foundation laid

in the indictment for the receiving in evidence of Ex-

hibit 35. A witness testified that in the summer of

1929 a salesman for Merrill came to her and solicited

her to purchase stock (R. 352) and that at that time she

put in $300.00 (R. 353) ; that she received the Exhibit

through the mail, it being dated August 21, 1929, and

received Merrill Mortuaries stock through the mails

after the receipt of Exhibit 35 (R. 353). She there-

after received appellee's Exhibit 36 (R. 359), a letter

signed by Charles S. Merrill, as President, in which she

is told (R. 360) that "if it is your desire we will be very

pleased to issue you Preferred stock immediately" and

as a part of the same exhibit (R. 363) was an authority

for her to execute, instructing that First Preferred

stock in Merrill Mortuaries be sent her and authorizing

the Merrill Mortuaries Company to use the funds which

she had deposited as a result of her subscription in the
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Mutual Mortuary Association, according to the phras-

ing and conditions of the permit secured by the Merrill

Mortuaries, Incorporated, from the Investment De-

partment of the state auditor's office, Helena, Montana.

Whitehead, a salesman, testified without objection

that about June, 1929, he came to Montana to sell a

sort of stock certificate of the Mutual Mortuaries, being

sent into Montana for that purpose by Charles S. Mer-

rill and he stayed on that work about three weeks or a

month (R. 292).

Charles Merrill testified that immediately prior to the

incorporation of the Merrill Mortuaries, that he ran a

test in Montana to see whether or not the people wanted

them to come into the state, making a tentative propo-

sition to the people that if a corporation were formed

they could invest their money in it, if not he would give

the money back; that $70,000 was raised and that was

what caused him to organize the Merrill Mortuaries.

He designataed this transaction as a pre-organization

campaign and that as a direct and immediate result of

this pre-organization campaign he formulated the Mer-

rill Mortuaries.

It is idle to assert that there was no foundation in the

indictment for the introduction of this evidence. It is

specifically charged in the indictment (R. 4) that it was

a part of the scheme that appellants would cause to be

organized, by virtue of the laws of the State of Utah,

a corporation known as the Merrill Mortuaries, Incor-

porated. Certainly, under this specific allegation, it

was competent to show what the appellants did in or-
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ganlzlng the corporation, who organized it, and all of

the facts and circumstances leading up to and surround-

ing the organization of the corporation.

As said by the Circuit Court of Appeals of the Sev-

enth Circuit in Moore, et al, v. U. S., 2 Fed. (2d) 839,

Certiorari denied, 267 U. S. 599:

"The evidence admitted of the early history of

the company and of the events leading to its or-

ganization was objected to. We see no error in

this. Facts relating to the origin and develop-

ment of the enterprise under consideration may or-

dinarily be shown by either party, and indeed it is

apparent that many of such are confidently relied

upon by the defendants, or some of them, as in-

dicating their good faith in all they did."

Such is the situation here, as Merrill testified that

the other directors of the Deseret did not want to come

into Montana and Winslow Farr Smith and the appel-

lant Rasmussen both testified that they objected to Mer-

rill's proposition to come into Montana. It is thus

apparent that appellants first carried on a pre-organiza-

tion campaign in Montana, soliciting funds from invest-

ors with the specific purpose in view of incorporating

the Merrill Mortuaries if the pre-organization cam-

paign of the Merrill Mortuaries, Incorporated, was a

success, which it was, and that as a result of this pre-

organization campaign the Merrill Mortuaries was in-

corporated and stock of the Merrill Mortuaries actual-

ly issued for the money collected in the pre-organization

campaign as it was here. The record discloses page

218, that the Merrill Mortuaries was incorporated on
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the 9th of September, 1929; the letter objected to was

written on August 21, 1929, or less than three weeks

prior to the incorporation of the Merrill Mortuaries, In-

corporated. There can be no question that this was a

part of the incorporation of the Merrill Mortuaries as it

was directly charged and alleged in the indictment and

admissable.

However, were the exhibit inadmissable for any reason

whatsoever, no error could be predicated upon its ad-

mission in evidence, as plaintiff introduced in evidence,

and without any objection whatsoever, its Exhibit 19

(R. 655) which Charles Merrill says was a pre-organi-

zation letter of his own that he put out in Montana and

immediately following which the Merrill Mortuaries

was incorporated (R. 938), This exhibit contains every

statement, promise and representation that is contain-

ed in Exhibit 35, objected to by the appellants, and con-

tains an additional statement that $500.00 invested

would realize in earning power the sum of $750.00 in

two years and sums varying from that amount to $5,-

695.30 if left for twelve years. Certainly, appellants

cannot predicate error upon the receipt of Exhibit 35

over their abjection, when Exhibit 19 was introduced

in evidence without any objection whatsoever on their

part and contained everything contained in Exhibit 3S,

which appellants assert was damaging to them and in

addition much more than that contained in Exhibit 35.

3. Assignment of Error XX.
This assignment of error asserts the court erred in

admitting in evidence the records of the corporation
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concerning the transaction whereby the Merrill Mor-

tuaries, Incorporated, was looted of the Deseret prop-

erty and the Oregon properties, in that there was no

foundation in the indictment for the admission of such

testimony.

In this connection, it is undisputed that from the time

of its organization until the time of the receivership

this corporation was under the absolute do-minion and

control of the defendants who were indicted, by reason

of the continued ownership in them of the large major-

ity of the common stock of the corporation. It is

specifically alleged in the indictment (R. 4, 5 and 6)

that it was a part of the scheme that the defendants

would, at all times, be in sole and unconstrained con-

trol of the assets, activity and business of the corpora-

tion, would vest in the common stock of the corporation

the right and power to vote upon all matters concerning

the control and operation of the corporation and that

they would retain in their possession and control at all

times the majority of the common shares of stock of said

corporation. It would seem that under this allegation,

evidence could then follow as to what they did while

controlling the assets, activity and business of the cor-

poration.They were at all times the directors and of-

ficers of the corporation.

It is further charged in the indictment that it was a

part of the scheme that the defendants would sell to

the Merrill Mortuaries, Incorporated, the stock of the

Deseret, owned by them, at many times its par value.

The government charged this was fraudulent. Appel-
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lants assert that the stock the Deseret sold to the Mer-

rill Mortuaries was sold at its fair value. In showing

that within a space of three years it was repurchased

at a lesser price would be some evidence of the fact

that the sale in the first instance was at an enhanced

price.

It was charged specifically in the indictment (R. 12)

that the defendants always kept their promises. This

charge was alleged to be false. There isn't any ques-

tion but that they promised to act honestly and fairly

with their stockholders and unquestionably the evidence

was competent as a circumstance for the jury to deter-

mine whether or not this promise was kept.

It was charged specifically in the indictment (R. 17)

as a part of the false statements and representations,

that the management of the Merrill Mortuaries pro-

vided the shareholders of the corporation with a high

degree of safety of capital and a liberal return on their

investment. Those representations were specifically

charged to be false and fraudulent. The evidence was

unquestionably competent to prove those representa-

tions false and fraudulent and to disclose just exactly

what was the degree of the safety of the capital of the

stockholders that they had invested in the Merrill Mor-

tuaries, upon the representation that the property of the

Deseret was a valuable asset of the Merrill Mortuaries,

a money maker, and would continue to be so.

It was definitely and specifically charged in the in-

dictment (R. 25) that one of the false and fraudulent

promises and representations was that the Merrill Mor-
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tuarles, Incorporated, and the Deseret Mortuary Com-

pany, a corporation, were earning and would continue

to earn substantial returns for the persons owning and

purchasing such shares and stock in the Merrill Mor-

tuaries, Incorporated, and that investments in the stock

of such corporation, by reason of the honest and effi-

cient management of the same by the defendants, were

earning and would continue to earn profits from which

dividends would be paid. These representations were

all charged to be false and fraudulent. The evidence is

unquestionably competent to prove their falsity. Un-

questionably, the earnings of the Deseret Mortuary

Company would not go to pay the stockholders of the

Merrill Mortuaries, Incorporated, any dividends or

monies whatsoever after the Deseret Mortuary Com-

pany was taken out of the Merrill Mortuaries by the

defendants and acquired as their own property. Un-

questionably this was evidence of aid to the jury in de-

termining whether the management of the Merrill Mor-

tuaries, Incorporated, by the indicted defendants, was

honest and efficient, or either honest or efficient.

Aside from these express and explicit charges in the

indictment which makes the evidence competent, cer-

tainly, where the entire scheme alleged is one to defraud

the public by the sale of stocks and to further defraud

them by lulling them into a sense of inactivity and se-

curity after they had paid their money and property and

as a part of the scheme and artifice, it was expressly

agreed among the partners in crime that to that end

they would and did remain in the exclusive control of
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the property, affairs and assets of the company. That

evidence, disclosing how they operated the corporation,

what they did with its assets and their entire connec-

tion with it, is competent and material and a proper

subject of inquiry, if for no other purpose than that to

prove the intent of the defendant in devising the scheme

and artifice and in using the mails and their good faith

in selling the stock.

Menefee V. U. S. (C. C. A. 9)

236 Fed. 826;

Freeman v. U. S. (C. C. A. 9)

243 Fed. 353.

As said by the Circuit Court of Appeals of the Second

Circuit in Lefkowitz, et al, v. U. S., ^S-Fed. 664:

"The complaint made about this is without merit.

It was plainly a part of the stock selling business

and that business, of itself, the very scheme to de-

fraud; it was competent to show every part and
parcel of such business, or the method of conduct-

ing it, calculated to shed light upon the intent and
purpose of its managers,"

4. Assignment of Error XXXI.

Here appellants assert that there was no foundation

in the indictment for the admission of the testimony of

John Skola and Vesta Skola, his wife.

"The testimony of the Skolas, without reference to

the testimony of any other victim who testified, is con-

clusive, on the fraud, of the fact that the entire scheme

was nothing but a device to obtain the money of others

and the fact that the defendants would stop at nothing

to obtain that money. It is indicative of the class on
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which they prayed that is the most ignorant and the

most credulous, and of the fact that no representation

would not be made that would aid in getting the money.

Appellants fail to disclose any theory upon which they

assert this testimony was not competent. No author-

ity is cited to support any contention they make.

Certainly appellants cannot contend that it is nec-

essary to set out in the indictment all of the evidence

the go\-ernraent intends to produce, nor can it be con-

tended that each statement and each representation

made by any defendant, or any stock salesman to each

victim, must be pleaded in the indictment before the

conversation can be put in evidence as to what the de-

fendant or the stock salesman said that induced the vic-

tim to purchase the stock.

Even if these statements were outside of the scheme

charged, it is elemental that they would be competent

as showing the fraudulent intent of the defendants.

Hartsel v. U. S., 72 Fed. (2d) 569 (C. C. A. 8) and cases

cited.

Appellants might just as well contend that no letter

or document, not specifically pled in the indictment,

could be introduced in evidence, as to make the conten-

tion that they here make. There is no question but

that Merrill and his brother and the others sold Skola

stock in the Merrill Mortuaries for $30,000. It is con-

clusively proven that as an inducement for him to buy

the stock, they made the specific false and fraudulent

representations charged in the indictment; and that is,

that his stock would increase in value: that it would
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make him wealthy; that it would pay him dividends.

This evidence from Skola was unquestionably compe-

tent and relevant, and if in the course of giving compe-

tent, material and relevant testimony, Skola testified

to things that were not competent or relevant, cer-

tainly his entire testimony could not be stricken out

for that reason, and neither could the court be placed

in error in not sustaining an objection to all of the tes-

timony of the witness because it is asserted a part of it

is not competent and material. If a review of that was

desired, an appropriate objection or motion should have

been made at the trial, directly attacking the part of the

testimony claimed to be incompetent and immaterial,

and if an adverse ruling was obtained, to thus bring

the matter before this court, which was not done. The

objection, as appears from the specification of error,

was to all of the testimony of the witness on the ground

that it was immaterial, irrelevant and incompetent. The

specification of error does not raise the question.

It is said that it is incompetent because the witness

testified that Merrill first approached him to sell Des-

eret stock. We fail to see what the approach has to do

with it. It is undisputed that at that time Merrill had

in mind the incorporation of the Merrill Mortuaries.

Even though he did not, if he made the approach under

the guise of selling Deseret stock and from there and

from that start finally sold Merrill Mortuaries stock,

unquestionably the witness is competent to testify as

to what the transaction was and the inducement that

caused him to buy Merrill Mortuaries stock. If the
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appellants, desiring to sell Merrill Mortuaries stock,

had first gone to Skola and as an approach talked about

selling him a house and lot or an automobile, and final-

ly and actually sold him Merrill Mortuaries stock, un-

der appellants' contention, the witness could not tes-

tify concerning his purchase of the stock, or the induce-

ment which led him to purchase, because in the first

conversation they had talked about selling him a house

and lot or an automobile.

Some hint is thrown out that the evidence is incom-

petent because it was the personal stock of the appellant

Charles Merrill in the Merrill Mortuaries that was sold.

However, it is specifically and definitely charged in the

indictment (R. 7) that it was a part of the scheme that

the indicted defendants were to turn into the Merrill

Mortuaries, Incorporated, their stock in the Deseret

at many times its par value for stock of the Merrill Mor-

tuaries, which they would thereafter sell to investors. A
specific charge was that they would sell their personal

stock in the Merrill Mortuaries to investors.

There is no doubt that this is the transaction that

Thomas Merrill referred to when he wrote to Mr. Mer-

cier the letter appearing at page 502 of the record, where

he says at page 504 that he had a brother that invested

$1,100.00 in the Merrill Mortuaries when it was estab-

lished and in four and one-half years his stock became

worth $30,000 on that one investment. Skola paid $30,-

000.00 for this stock of Charles Merrill and it was un-

der the facts and circumstances, as disclosed by the
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Skola testimony, that this stock of Merrill's advanced

from $1,000.00 to $30,000.

5. Assignment of Error III and IV.

This assignment purports to present for review the

action of the trial court in denying the motion of the

defendants to strike certain matters from the evidence

interposed at the close of the government's case and at

the close of all of the evidence.

No authority whatsoever is cited by the appellants to

sustain their contention and the appellants in no wise

point out in what respect they were injured or in what re-

spect any substaintial right was lost to them in the trial

of the case by the denial of the motion, or wherein there

is any probability that but for the denial of the motion

the appellants would not have been convicted. It

should be kept in mind that the appellants did not at

any time make any motion, either at the close of the

government's case or at the close of all the evidence,

to direct a verdict of not guilty because the evidence was

not sufficient to sustain a conviction, and they make no

such contention in this case or before this court. On
this point, at page 33 of their brief, appellants say that

the purpose of the motion was to eliminate surplusage

in the evidence. In conceding that the evidence was

amply sufficient to sustain the conviction, we cannot

see how, under those circumstances, the so-called sur-

plusage could have possibly been prejudicial, the rule,

of course, being that surplusage is never prejudicial and

may be disregarded.

The only thing in that regard that appellants com-
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plain of is that there was no proof that the defendants

were not men of substantial wealth and marked business

ability. They concede that such representations were

made, but assert that they were not proven. Even if

they were true, that would have no material bearing on

the case now as before the court, because if any of the

material representations alleged to be false and untrue

were so proven to be, the conviction must be affirmed.

Levine v. U. S. (C. C. A. 10)

79 Fed. (2d) 364;

Weber v. U. S. (C. C. A. 10)

80 Fed. (2d) 687.

However, it cannot be contended that there is not

ample evidence in the record from which the jury could

determine that the appellants were neither men of sub-

stantial wealth or of marked business ability. Insofar

as their business ability is concerned, no further evi-

dence to prove that charge was necessary than the evi-

dence introduced showing the manner and method in

which these appellants conducted the Deseret Mortuary

Company and the Merrill Mortuaries, Incorporated,

and the result of their efforts and from the fact that al-

though they had conducted these corporations from

1925 until 1932 when they went into receivership, and as

they say had done all of the undertaking business in

Salt Lake City, the business had never been run upon

anything but a nominal profit and that a dividend had

never been declared and that investors lost everything

that they placed in the business and that the appellants

themselves, through their marked business ability,

placed themselves in the penitentiary.



46 Charles S. Merrill, et al.

As to the substantial wealth, Charles Merrill didn't

know what, if any, he had. The evidence disclosed that

from the time he left school until he went into the Des-

eret in 1925, he had been employed as a salesman in

selling lots in a cemetery (R. 951), an occupation that

would not ordinarily lead one to substantial wealth.

Clarence Merrill testified (R. 986) that since he had

left school, he worked for five years for the Pullman

Company as a contractor and storekeeper, then for a

department store in Salt Lake City for fifteen years and

for the Wasatch Lawn Cemetery Company for about a

year. He testified that he bought all of the stock that

he could, which constituted about $1,650.00 worth (R.

992). If all that one can invest is less than $2,000.00,

that is some evidence of whether the individual had sub-

stantial wealth or not. Winslow Farr Smith testified

that he was a resident and the district manager for the

City of Salt Lake for the Equitable Life Assurance So-

ciety and that he had no other business or source of in-

come (R. 1004) that he had no funds to invest in the

stock of the organization (R. 1005) and that although

stock had been placed in his name with an arrangement

that he should buy it when he could, that he was never

able to buy it or any part of it. (R. 1006) . This is some

evidence also of substantial wealth, or its lack.

We submit that there was no error on the part of the

trial court in the particular specified; that if there was,

it is not properly before this court and has been aban-

doned by appellants through failure to argue.
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11.

1. Assignments of Error VI, XVII, XVIII, XIX,

XXI, XXII, XXIII, XXIV, XXV, XXVI, XXVII,

XXVIII, XXIX and XXX.
These assignments of error assert error on the part

of the trial court in denying the motions of the appel-

lants for a directed verdict at the close of the testimony

and refusing to give to the jury a preemptory instruc-

tion to acquit and in overruling the objection of the ap-

pellants to each of the indictment letters set out in the

indictment.

The reason specified by appellants in claiming er-

ror is that it appeared from the testimony that the bar

of the statute of limitations had fallen at the time of the

return of the indictment and that, therefore, the appel-

lants could not be prosecuted for having devised the

scheme and use the mails to carry it into effect.

The scheme, alleged in the indictment, was a continu-

ing scheme through a period of time from March 27,

1928 to March 20, 1934. The entire scheme alleged

was, not as appellants says to defraud solely by the sale

of stock and obtaining the money therefor, but it was

specifically charged in the indictment that the scheme

was a scheme and artifice to defraud and to olbtain money

from those persons who could be induced by means of

fraudulent pretenses, representations and promises to

send and pay their money and who might be lulled into

inaction and the feeling of security by false and fraudu-

lent promises, representations and assurances by the de-

fendants after they had so sent and paid their money
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and property (R. 4, 11, 12). It is further charged that

on March 25, 1932, the stockholders were told that the

corporation would pay dividends in the summer and

that the investment of the stockholders was in no haz-

ard and as late as July 30, 1932, the Merrill Mortuar-

ies was in good condition. (R. 24).

Appellants, however, contend that there could be no

scheme to defraud after the money of the stockholders

had been paid in by them. If that were so, then before

a conviction could be obtained for devising a scheme to

defraud and to obtain the money and property of others

and using the mails in furtherance thereof, the govern-

ment would be required to prove that someone was ac-

tually defrauded and that the property or money was

actually obtained, and that is not the law.

Butler V. U. S. (C C. A.^
53 Fed. (2d) 800.

The letters written to the victims and set out in the

indictment were unquestionably lulling letters and in

execution of the scheme charged in the indictment.

How can it be said that the scheme to defraud had

corne to an end, when it is expressly charged in the in-

dictment and proven conclusively that during the en-

tire period of the continuing scheme, it was the plan

of the indicted defendants to retain the control of the

corporation and of its affairs and assets and during their

control and management of the company the stockhold-

ers were not only defrauded of the cash that they actual-

ly paid for the stock, but were further defrauded by a

looting of the assets of the corporation and a turning
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of them over to the appellants ? It was an integral part

of the scheme that the appellants were to control the

corporation and there is no claim that that came to an

end. It was an integral part of the scheme that the ap-

pellants were to control, at all time, the A4ortuary Serv-

ice Corporation which was to be completely owned by

them, no stock to be sold to any one and which was to

be the exclusive selling agency of the corporations in

which the appellants retained the control and there is

no claim that that came to an end.

Appellants attempt to obviate this point by saying

that there was no proof of the part of the plan charged

as to lulling the stockholders into inaction and a feel-

ing of security. They, of course, do not point to any-

thing in the record indicating any lack of proof on that

behalf, as it was proven conclusively, and they made no

motion for a directed verdict before the trial court on

that ground.

It is proven conclusively as indicated by the letters

themselves that were introduced in evidence. Cer-

tainly, when a letter is written that says the corporation

is in good shape and that it will pay dividends within a

short time, the letter proves itself and its purpose can

be for nothing else than to satisfy the recipient of the

letter to delude him and to keep him from taking any

action to protect his rights. The record is full of let-

ters that were written all during 1931 and during 1932,

e\-en to within a few weeks of the receivership, informing

the victims as to the excellent condition of the company

and that dividends would soon be paid. If a lulling
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into a sense of security and satisfaction is not proven in

that way, it is difficult to see how it can be proven.

However, that portion of the scheme and artifice was

proven conclusively by the testimony of the appellant

Charles Merrill himself. Thus Exhibit 38 was intro-

duced in evidence, dated May 11, 1932 (R. 552), a let-

ter sent out by the corporation informing the stock-

holders that the appellant Charles Merrill would be in

Butte for the purpose of holding a meeting of the stock-

holders in that district June 4, 1932. In commenting,

Charles Merrill says, at page 923 of the record, that in

the spring of 1932 he held many meetings in Montana

with the stockholders and further "the purpose of those

meetings was to try to quiet the stockholders down from

the agitation that had started from a few disgruntled

stockholders among them and by the activities of Sin-

clair, who was working for the undertakers." He told

them that conditions in Montana looked good and that

there was every promise for Montana to be a good in-

vestment, among other things. This is conclusive proof

of the lulling, charged in the indictment, by Merrill

himself.

At page 948 he says, referring to Exhibit 38, that it

was written for the purpose of trying to quiet the stock-

holders and a meeting was held on June 4. Merrill ex-

plains his acquiring the Deseret Mortuary Company

and the Oregon from the company and the stockholders

by saying that he did that at the request of the Montana

stockholders ; that they wanted the Deseret corporation

divorced from Montana and wanted to retain their in-
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terest In the Montana properties and he consented, in

order to satisfy the Montana stockholders, to give them

what they wanted, to acquire these assets for himself

in the manner set out (R. 923). What was this but

a lulling of these stockholders into inaction and a sense

of security, as well as a looting of the corporation as-

sets. It is interesting to note, in this connection, his

statement of what he told the stockholders and in what

fine shape the Montana properties were and how their

investment was a good one and things of that nature,

and on the other hand what a poor business they were

doing in Utah and in what desperate situation the Des-

eret Mortuary Company was, as compared to the Mon-

tana properties (R. 923, 924). It is further of interest

to note that he still retained his interest in the Merrill

Mortuaries and its assets and so it was not a complete

divorce, as he told the stockholders there would be and

as they desired. In speaking of turning over the stock

to the Merrill Mortuaries for the assets of the Deseret,

he says the only ones that turned the stock in were his

brothers Clarence and Lewis, Mr. Smith and Mr. Ras-

mussen and that they turned over First Preferred cumu-

lative stock and that after they had done that none of

the stockholders of the Merrill Mortuaries owned any

of the Deseret. He further says : "I retained the com-

mon stock. I did not turn any of that in, so the cor-

poration could not be busted up. I think I returned

all the preferred stock and Class A stock that I got

from them when I sold the company the Deseret. That

left me with a controlling stock interest in the Merrill
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Mortuaries. I did that on purpose. The Montana

stockholders did not want any interest in the Deseret

and they did not get any." (R. 962, 963).

To sustain their contention, appellants cite and rely

heavily on the case of McNear v. U. S. (C. C. A. 10),

60 Fed. (2d) 861. The McNear case is not in point.

The scheme alleged there was to defraud, not the pub-

lic generally, but two named individuals in the indict-

ment by the sale of land. The court properly held

there that after the two individuals had paid their money

and purchased the land, that the transaction was closed.

There was no continuing scheme to defraud the general

public, alleged there, as is here alleged.

In Little V. U. S. (C C. A. 10) /3 Fed. (2d) 861, the

question was not considered by the court at all. The

court charged the jury in that case that if they found,

beyond a reasonable doubt, that the defendant mailed

the letters in execution of the scheme to defraud, they

should convict. Upon proper request of the defend-

ants, it failed to charge that if the jury found that they

were not sent in execution of the scheme, they should ac-

quit and it failed to charge that if the scheme had ended

before the letters were mailed, that they should acquit.

The Circuit Court properly held, that by failing to so

charge when properly requested, the court was in error

and reversed the case for that reason.

The subject is not touched upon or mentioned by this

court in its decision in Lonergan v. U. S., 88 Fed. (2d)

591, cited by appellants. The law on this feature of
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the case was settled by this court in Brady v. U. S., 26

Fed. (2d) 400.

In the Brady case the investors had paid for their

stock exactly the same as in this case and the identical

contention made here was denied there.

The same holding was made in Lewis v. U. S. by this

court, 38 Fed. (2d) 406.

In Newingham, et al, v. U. S. 4 Fed. (2d) 490 (C. C.

A. 5), the evidence disclosed that the scheme had col-

lapsed after the appellants had collected the money.

The court affirmed the conviction in the face of the same

contention made here, saying that the scheme was a

continuing one and under the agreement additional pay-

ments were to be made and it made no difference that

the scheme had been abandoned and no effort had been

made to collect the additional payments and that no ad-

ditional payments were made.

We have found no authority and appellants have

cited none sustaining their contention in attempting to

limit the statute as they do to the fact that a scheme

to defraud is fully consummated in all cases when the

money is received and they have cited nothing that in

any way takes away the controlling decisions of this

court that we have cited.

We have argued this assignment upon the theory

that it makes no difference whether or not the stock

selling campaign closed in September of 1931 as appel-

lants contend and that no further sales of stock were

made or contemplated after that date. However, we
do not agree with appellants that such is the fact and
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we do not agree with the appellants when they say that

the testimony of Charles Merrill, in that regard, was

corroborated by all of the witnesses for the government,

or any of them. It is true that each victim witness was

asked as to the date of the last purchase or payment on

the stock by each of them and each of them testified that

the date of the last payment on the stock was prior to

September of 1931. That, however, does not at all

corroborate Merrill or prove that no stock sales were

made or contemplated after that time.

Charles Merrill did not testify that all sales of stock

in the corporation, or attempts to do so, had ceased not

later than September 1, 1931. His testimony was that

all sales had stopped by the last of August, 1931, but

he was careful to limit his testimony in that respect to

all states mentioned in this litigation. (R. 943). He

did not say that all sales of the stock of the company

had ceased by that time, but that all sales in certain

states had ceased by that time.

The jury had also before them the third page of Ex-

hibit 63, dated June 22, 1931, in which he gave the list

of needs of the corporation for the next eighteen months

for $1,900,000 and in which he said plans were being

formulated to complete the above stipulation. There

was no other way to raise this money, as appears from

the exhibit, than the selling of stock.

However, it seems idle to argue that no sales of stock

were made or contemplated after September 1, 1931,

when we examined the letter set out in Count 10 of the

indictment, signed by George Elliott (Exhibit 71) (R.
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529) at the express direction of Merrill (R. 971) dated

May 26, 1932, wherein he specifically instructed Gag-

ner, his manager at Butte at that time, to sell stock.

He says that the idea is that you take this share of stock

and when some person comes in to pay for a service,

you sell him this stock at the price of $100.00 * * * (R.

52), This is certainly a definite and explicit instruc-

tion to Gagner to sell stock. Merrill so interpreted it,

as he says, in speaking of the letter and directions there-

in contained (R. 972) the idea was the stock was to be

returned so we could sell it, and in speaking about

when he returned, after the letter was written, he said

"We could not retire this stock on the funeral idea, that

it was not like a regular funeral retirement in the first

place, and in the second place, if we did retire it, we

Would then go out and resell the stock again to get the

money back to the company" (R. 934). Merrill, of

course, claimed that he cancelled these instructions to

Gagner, evidently because he did not want it to appear

that he was making any effort to sell any stock after

September, 1931, or as late as May of 1932. However,

the letter speaks for itself and Gagner testified that Mer-

rill never cancelled the instructions to him set out in

the letter and never told him to disregard the instruc-

tions (R. 1033). This made conflict for the jury and

the jury did not believe Merrill. Of course, the jury

had a perfect right to disbelieve Merrill when he said

that no further sales of stock were not contemplated

after September of 1931, and evidently did so. They
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could not do any less in view of this letter admittedly

written at the direction of Merrill.

From the foregoing it is apparent that appellant's

contention that no sales of stock were made or contem-

plated after September 1, 1931, is not borne out by the

record and their argument is thus predicated on a false

premise and must fall.

This correspondence with Gagner, Merrill's man-

ager at Butte, is illuminating also, as indicating the

constant lulling of dissatisfied stockholders into inac-

tion and a feeling of security. The exhibit, of course,

on its face, discloses that this stock was to be sold to pay

Skola, and to keep him satisfied. Skola testified (R.

738, 740) that after he had become dissatisfied, he saw

Merrill and Merrill paid him $1,175.00 as interest, then

another $887.00 in December, 1930, as interest and

$495.00 in February, 1932, as dividends, and that in ad-

dition he agreed to buy one hundred shares of stock at

intervals and that all told, Merrill paid him $3,200.00

as dividends and interest and purchased four shares of

the stock at $100.00 per share. Merrill corroborated

this on his cross examination. He says at page 966 of

the record: "Afterwards I told him I would buy some

of it back," meaning the stock. However, the corro-

boration appears conclusively on page 522 of the rec-

ord from plaintiff's Exhibit 28, where he tells Gagner

that he had drawn a check on the company account in

Butte for $495.00 to pay Skola a dividend in that

amount. In the face of this and the other evidence, the

contention of appellants that there was no evidence in-
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troduced by the government to prove that the plan

charged comprehended the lulling of dissatisfied stock-

holders into inaction, or that there was no proof that

such action looking to a lulling of dissatisfied stockhold-

ers into inaction and a sense of security, is sham.

At the trial the appellants were in no doubt but that

a continuing scheme was charged, a portion of it being

the lulling of the dissatisfied victim into inaction and a

sense of security. This is evident from an examination

of the record at page 1067 and 1068, for appellants

specifically requested the court to charge the jury that

the government must prove, beyond a reasonable doubt

and before a verdict of guilty under any count may be

returned, that the scheme or artifice relied upon to sell

the stock during the years 1929, 1930 and 1931, con-

tinued to exist thereafter for the purpose of lulling into

action and into a feeling of security the purchasers of

stock who had already sent in their property and put

in their money into this scheme, and was in operation

after April 13, 1932 and when the letter set out in the

count in question was delivered through the United

States mails. This instruction not only was not ob-

jected to by appellants, but was tendered to the trial

court by them and requested to be given on their be-

half. In the face of it, we do not see any basis for their

contention in the record that there was no such con-

tinuing scheme charged, or no evidence introduced by

the government to prove it.

We submit that the errors assigned here are without

merit and that the action of the trial court in denying
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various motions was correct and should be affirmed.

2. Assignment of Error XXXIV.
Under this assignment of error, appellants contend

the court should have sustained their objection to the

government's Exhibit 69 (R. 502), being the communi-

cation set out in Count 8 of the indictment, for the

reason that the communication does not show on its

face that it was in furtherance of any scheme charged

in the indictment, and further that the letter was writ-

ten by Merrill as an employee of the Utah receivers,

looking to a placing of the properties in Montana in the

hands of the receivers in Utah.

This court, by a uniform line of decisions, has held

that it is not at all necessary, that the communication

shows on its face that it was in furtherance of the

scheme and artifice. In the cases hereafter cited, let-

ters, set forth in the decision of this court, certainly, on

their face, did not indicate anywheres nearly as directly

as this does that the letters were or could possibly have

any connection with the scheme. In Walker v. U. S.,

152 Fed. Ill, the letter, there under consideration by

the court, cited:

"I desire very much to get into communication
with Mr. Denham. Can you tell me how I can
reach him by letter."

In denying the identical contention made here, this

court says

:

"This tested by itself, shows nothing of a pur-

pose of furthering the contrivance. The letter,

however, appears to have been written upon paper
containing a letterhead representing the incorpora-
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tion of the Cumulative Credit Company, giving the

names of the President, Secretary and Treasurer,

and the attorney, and the home office of the com-
pany in Los Angeles and San Francisco. It would,

therefore, seem that all these letters were intended

in some way to be utilized in connection with the

scheme and artifice set up in the indictment."

Other like cases from this court are:

Bowers v. U. S.,

224 Fed. 641

;

Rumble v. U. S.,

143 Fed. 772;
Byron v. U. S.,

273 Fed. 769.

We are at a loss to understand how appellants can

contend that this letter was written by Merrill as an

employee of the receivers, concerning the business of the

receivership as such an mployee. Of course, Merrill so

testified, but the evidence in the record, to the contrary,

is so overwhelming and so conclusive that there can be

no substantial basis for any other contention. Merrill

did not tell the truth in this connection. Merrill tes-

tified that he was the President of the company when it

went into receivership in 1932 ; that Smith was the Vice-

President and Elliott the Secretary, and that after it

went into receivership the officers of the corporation re-

mained the same (R. 1030), and he was thus President

of the corporation when Exhibit 69 was written. He
was President of the corporation when he signed the let-

ter. He specifically tells Gagner that the Supreme

Court of Montana had vacated the receivership in Mon-
tana and returned the properties and business of the

company to the possession and control of the officers
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of the corporation; not of the receivers in Utah. He

specifically advises Gagner that the business assets and

properties are in the control and under the manage-

ment and direction of the Board of Directors of the

company to whom he was accountable; not to the re-

ceivers in Utah. He specifically tells him that Crox-

ford, of Great Falls, Montana, has been appointed by

the Board of Directors as state manager; that he shall

take all his directions from Croxford; not from the re-

ceivers in Utah.

Appellants do not contend that the receivers in UtaJi,

appointed by the state court in Utah, had any control

over the property, business or assets in Montana. There

is nothing mentioned in the letter concerning any re-

ceivership or any ancillary receivership whatsoever.

Further confirming this, appellant's Exhibit 154 (R.

944) shows a petition filed by the Utah receivers to the

state court of Utah, informing them that there was no

longer a receivership of the property in Montana and

requesting the state court in Utah to modify its order

and to permit the officers and directors of the corpora-

tion to assume the possession, management and control

of the properties of the corporation within the state of

Montana and the Utah court turned all of the property

and assets of the corporation in Montana over to the

officers of the corporation (R. 945, 946). Here then

was a letter signed by the President of the corporation

telling Gagner that the officers were again in the saddle

and those who had been in control of the corporation

from its inception were again in the saddle and again
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controlling the properties, assets and destinies of the

corporation and the funds of the stockholders and were

in a position again to carry forth the scheme. The

contention made by appellants finds no support in the

evidence. It is sham and the exhibit was properly sub-

mitted to the jury for it to determine what, if any, ef-

fect it had in carrying forth the scheme and artifice

charged in the indictment.

III.

Under this subdivision of its brief, appellants argue

error in numerous respects in the charge of the court.

The first error is that found in Assignment of Error X,

wherein the court told the jury that it was not necessary

for the government to prove all of the representations

made, but if they prove any one or more of the material

representations as charged, beyond a reasonable doubt,

a conviction could follow.

We have here illustrated the familiar practice of an

appellant picking out of the body and context of an en-

tire charge an isolated portion of the charge and predi-

cating error upon the isolated portion of the charge

without respect to its context. It is elemental that this

cannot be done and that the charge of the jury must be

read and considered as a whole. When the charge is

read as a whole, it is found that it covers thirty-six

pages of the record, commencing at page 1051 and end-

ing at page 1087. It will be found that the charge was

clear, concise, fair and accurate; that it preponderated

heavily in favor of the appellants and was far more fa-

vorable to them than the law warrants.
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This we also believe is indicated by the attempted

argument of the specification in the brief. Appellants,

in commencing their argument, set forth a portion of

this charge wherein they believe that they were preju-

diced and then, for about three pages of the brief, ram-

ble off into an incoherent and unconnected attack and

criticism of the trial court and that portion of this

charge wherein he told the jury that in charging them

he was going to give them some rules of law as handed

up by counsel for the defendants, some as handed up by

counsel for the government and some from himself.

The argument has no place in the brief whatsoever.

It is not pertinent to the assignment of error made and

it could not be assigned as error because no objection

or exception was taken to that portion of the charge

by the appellants.

Appellants urge that under this instruction, the jury

could convict upon the mere proof that the representa-

tion was made. There is no basis for such argument.

The jury were repeatedly told by the trial court that the

defendants were not being tried and could not be con-

victed for making misrepresentations or for having de-

vised the scheme and artifice, but could only be con-

victed if they used the mails to effectuate the scheme.

The court iterated and reiterated the fact that even

though they may have devised the scheme charged, and

made the misrepresentations charged, no conviction

could follow unless they executed it by using the mails.

They were repeatedly told that the defendants were pre-

sumed innocent and that they had to prove nothing, but
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that the entire and complete burden was on the govern-

ment to prove them guilty and that the law presumes

that none of the defendants intended to defraud the in-

vestors. As applied to the evidence in the case, the in-

struction could not possibly mislead.There is no ques-

tion but that the defendants represented that the in-

investors had guaranteed money back protection and no

question but that the representation was false ; no ques-

tion but that the representation that the Mutual Pre-

ferred stock would be retired with a bonus ranging from

10 to 50% was made and that it was false; no question

but that the representation was made that the corpora-

tion would set aside earnings and cash reserve for the

purpose of retiring Mutual Preferred stock and no such

reserve was ever set aside; no question but that it was

represented on the little green slip that the assets of

the company had increased until there were $812,670.79

as of December 31, 1929, and it is admitted that that was

false. The jury were repeatedly instructed that the

burden was on the government to prove the formation

of the scheme and artifice, to prove that the represen-

tations charged to be made were made and that they

were false and that the mails were used to consummate

the scheme and artifice (R. 1060, 1061). There was no

conflict between this portion of the charge and any

other portion of the charge given by the court to the

jury. Appellants have failed to point out any conflict.

Unquestionably it is the law that good faith, under cer-

tain circumstances is a defense and the jury were so

charged here. Unquestionably it is also the law, as the
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court charged, that it was not necessary to prove all

of the misrepresentations alleged as the court charged

here, and it so being the law, the jury were entitled to

be so advised and in being so advised, a conflict could

not be created by that portion of the court's instruction

telling the jury that under certain circumstances that

good faith was also a defense, or that if the appellants

entered into the transaction with an honest belief that

what they were doing was right and proper, that they

would not have an evil intent and could not be con-

victed and, of course, the jury were the judges of

whether or not the defendants had shown good faith,

or whether or not they entered into the transactions in

the honest belief that what they were doing was right

and proper.

The court, as a portion of its charge, charged as fol-

lows:

"Proof of all false representations charged in the

indictment is unnecessary, if proof of a lesser num-
ber lays sufficient foundation for finding that the

scheme was in fact devised and that the mails were
used in furtherance of it, and such proof satisfies

your minds beyond a reasonable doubt." (R. 1084).

In Levine v. U. S., 79 Fed. (2d) 364, this court, in

holding a like instruction to correctly state the law,

said:

"Appellants assign as error the giving of an in-

struction that 'It is not necessary that all the mis-

representations alleged in the indictment be proved,

but at least some of them must be proved, as

charged, to your satisfaction and beyond a reason-
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able doubt.' This was a correct statement of the

law."

This court cites at that point the following:

Havener V. U. S., (CCA.)
49 Fed. (2d) 196;

Kaplan v. U. S.,

18 Fed. (2d) 939;
Mathews v. U. S.,

15 Fed. (2d) 139;

Myers v. U. S.,

223 Fed. 919.

To the same effect see Lewis v. U. S., 38 Fed. (2d)

406, from this court.

The Qrcuit Court of Appeals of the Tenth Circuit,

in Weber v. U. S., 80 Fed. (2d) 687, held it improper to

give an instruction detailing the statements and repre-

sentations charged in the indictment and that they must

all be proven before a conviction could be had.

We submit that when read as a whole, the instruc-

tions on this point fully and fairly covered it and ac-

curately stated the law.

2. Assignment of Error XV.

This assignment asserts the trial court was in error

for not, as they say, defining the charge and outlining

material representations and parts of the indictment.

In its instructions the court defined the word "artifice"

and the word "scheme" (R. 1084) and as appears from

the transcript at the end of the court's charge, one of

the counsel excepted to the failure of the court to de-

fine the charge and outline the material representations

(R. 1093). The court thereupon read the material
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parts of the statute to the jury and after so doing appel-

lants were apparently satisfied as they took no further

exception, or did not indicate to the court in any man-

ner that they were not satisfied with the reading of the

statute to the jury, or that by so doing the court had

not defined the charge. Of course, the court repeated-

ly instructed the jur}^ that the government had charged

the appellants with making misrepresentations and it

was upon the government to prove some of them beyond

a reasonable doubt to justify a conviction.

It appears from the record that appellants made many

requests in writing to the trial judge to charge the jury

in numerous particulars. The record was barren of

any showing that it made any request whatsoever of the

trial judge to charge the jury in the particulars that it

now says the jury was not charged.

Rule 57 of the Rules of Practice for the District Court

for the District of Montana provide

:

"Rule 57. Request for instructions to jury.

—

Instructions to the jury requested by either party

shall be presented to the Court in writing not later

than the close of the evidence, and before any ar-

gument is made to the jury; otherwise the Court
may, in its discretion, refuse to consider them."

The record is barren of any indication that this rule

was followed in any degree, or that aside from the rule

any request whatsoever was made to the trial court to

charge in the particulars now specified as error.

This court denied an identical contention in Girson,

et al, V. U. S., 88 Fed. (2d) 358 and held the trial court

had committed no error.
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3. Assignment of Error XI.

The trial court charged the jury that it is the duty

of one signing and sending out statements to make

such investigation as is necessary to enable him hon-

estly to sign and send out the statements and that if he

does not, the jury may find he acted with such gross

carelessness and indifference to the truth of such rep-

resentation contained in the statements as to warrant

the conclusion that he acted fraudlently in so signing

and sending out the statements. Appellants excepted

to this portion of the charge of the court. They say

that the effect of the instruction is to place upon a de-

fendant the responsibility of guaranteeing the truthful-

ness of any statement or document to which his signa-

ture is attached, or put out by him.

Appellants say that the effect of the instruction was

to place upon the appellants the positive duty

to make such an investigation of reports, letters,

financial statements and similar documents as was

necessary to enable him to honestly sign and send out

the statements. We submit that is sound law. We sub-

mit that when men have gotten and retain the control

of a corporation, when they are sending out reports,

letters, financial statements and similar documents for

the purpose of acquiring hundreds of thousands of dol-

lars of other people's money that they are to handle ab-

solutely, there then is a positive duty upon these men
to make such investigation as might be necessary to

enable them honestly to sign and send out the state-

ments. We submit that the individual, who sends his
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money in to these men on the strength of statements

signed by them, is entitled to that much protection and

that anything less would be in effect the granting of let-

ters of marque to the appellants and others of their ilk

to loot and rob with impunity. We submit that when

officers of a corporation, engaged in acquiring the money

of the public and for that purpose sign applications, re-

quired by law, to the Investment Commissioners of the

various states of the Union requesting permission to sell

their stock in such state, that a duty does rest on them

to make such investigation as will honestly enable them

to sign.

The instruction is particularly a correct statement of

the law required to have been given under the state of

this record. Not only did these appellants conceive

as a part of the plan that they would control the cor-

poration, but they did so, and that is undisputed. The

method of their control, the disregard and inattention

that they gave to the affairs of the corporation and the

stockholders as the controlling officers is, of itself, con-

clusive evidence of the fraud. Thus it is undisputed that

directors' meetings were such in name only. It is un-

disputed that no business, looking to the interest of the

stockholders, was transacted at any of the directors'

meetings. The minutes introduced in evidence can be

read from end to end and they disclose that fact. The

treasurer of the corporation never saw a check book,

never kept a record and never made a deposit.

There is no question but that good faith and lack of

evil intent are defenses and that anv defendant, on his
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defense, is entitled to prove such. It is equally true

that lack of good faith and a positive evil intent is also

subject to proof by the government and one of the best

ways known to prove it is to prove, as was done here,

that these officers, in their eagerness to loot the public,

signed any paper bearing the most extravagant repre-

sentations on their face that was calculated to obtain

the end, without any investigation whatsoever as to the

truth or falsity of the statements, as they admit. Aside

from their admissions, however, the fact is that no par-

ticular investigation was needed, as any man with com-

mon sense would know from the recitals of some of the

papers that they signed, that the recitals could not pos-

sibly be true. We find in plaintiff's Exhibit 1-b (R.

327) emblazoned on the minutes of the directors' meet-

ing, the fact that $1,000.00 invested would return at the

end of the first year $1,100.00 to the investor, and in

varying amounts from there to $2,357.00 at the end of

the ninth year, a representation placed in all the sales

kits of the salesmen and used with good effect. What
investigation was made, if any, by these directors to

verify those figures '^. The record is barren of any. The

jury were charged by the trial court, and correctly, that

carelessness or negligence in the putting out of these

statements was not sufficient to convict. They were

as correctly charged by the court that they might find

that they acted fraudulently by finding that they acted

with gross carelessness and indifference to the truth of

the representations contained in the writings. The
jury were not told that they must draw the conclusion
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that they acted fraudulently in so signing, but were told

that under certain circumstances they might do so and

what those circumstances were.

It is elemental that if statements and representations

are made with a reckless disregard of their truth or

falsity, the jury can find that they were fraudulently

made and, undoubtedly, one making them, who is guilty

of gross carelessness and indifference to the truth of the

representations, is making them with a reckless disre-

gard of whether they are true or false.

On this identical question the Circuit Court of Ap-

peals of the Third Circuit, in Slakoff v. U. S., 8 Fed.

(2d) 9, said:

"It was the defendant's duty, however, to make
such investigation as was necessary to enable him
honestly to sign and send out the statements. If

he did not do this, but acted with such gross care-

lessness and indifference to the truth of the repre-

sentations contained in the statements as to war-
rant the conclusion that he acted fraudulently,

then his conviction may stand."

Appellants assert that because all of the appellants,

from Charles S. Merrill down, went on the witness stand

and parroted that they employed bookkeepers, lawyers,

salesmen and an office force in whom they had the ut-

most confidence and trust; that they signed anything

they placed before them without any investigation, that

their good faith is conclusively established by such tes-

timony and the defense is conclusively made out. What

a wonderful holding that would be for these pirates,

who pray on the widows and the orphans, the credulous



vs. United States of America 71

and the uninformed, just to testify that they hired some-

one else to get out the statement, letter or written rep-

resentation in whom they had complete confidence and

with such confidence they signed. Unquestionably, as

to all of such brigands, the depression would be imme-

diately over. In view of this testimony, we wonder

why, in June of 1929, the directors of the Deseret

Company felt it necessary to pass the minute (Exhibit

96) (R. 438 at 441) as follows:

"All the members of the Board expressed the op-

inion Mr, Charles Merrill should have complete

authority in this regard, to make any alterations,

corrections, or changes in the books of the Com-
pany."

The same minute shows that Charles Merrill did not

agree with his auditor Strebel as to the proper book en-

tries, or method of keeping the books, but his wishes

controlled over that of the auditor.

It is argued with gusto that Charles Merrill was not a

bookkeeper or an auditor. Still the directors gave him

complete authority to make any alterations, corrections

or changes in the books of the company. At the trial

of the case, when the defendants testified they signed

financial statements, believing that Strebel was a com-

petent auditor and trusting in his integrity, they did not

testify that they made any inquiry to find out whether

or not what they were signing represented the figures of

Strebel and his method of bookkeeping, or the revised,

altered and changed figures of Charles S. Merrill and

his method of bookkeeping. Certainly none of them
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testified that they had any particular confidence in

Charles S. Merrill insofar as his bookkeeping ability

was concerned. That, however, was evidently an o\'er-

sight, as I have no doubt that each one of them would

have testified that they had the utmost confidence in

Charles Merrill as bookkeeper if the question had been

asked them.

We submit that under the record in this case, in this

regard, the instruction was apt and proper. The law and

the evidence both compelled its giving by the trial court

and in so doing, he committed no error.

SUBDIVISION IV.

1. Assignment of Error XXXII.

By this assignment of error the appellants assert the

trial court was in error in not permitting Croxford the

manager of the Great Falls Mortuary, to answei the

question as to whether or not, as a result of the plan he

followed of the appellants, the price level in funerals in

that community had been reduced or increased. The

court sustained an objection to this testimony, being in-

competent, irrelevant and immaterial. It might have

been well sustained also on the ground that the ques-

tion was uncertain and unintelligible. What was meant

by the price level is difficult to understand. Were the

appellants attempting to show that they had established

business that dealt in low price funerals, such for in-

stance as the 5 and 10c stores that are established over

the country in lines of goods that they handle in dis-

tinction to the trade conducted by an established de-

partment store.? Did appellants mean by the question
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that they were giving their customers exactly the same

character of funeral with the same character of casket

and all of the same character of material and service as

that of their competitors and at a lesser price? If

such information was attempted to be elicited from the

testimony, certainly the witness had not qualified as

being familiar with the business of his competitors and

the character of funerals that they gave and the prices

that they charged. However, the question was sub-

ject to the objection made. The indictment may be

scanned from end to end and no place in it can there

be found any charge that it was a part of the scheme and

artifice to promise to reduce funeral charges and such

funeral charges were or were not reduced. The indict-

ment can further be scanned from end to end and there

cannot be found any place within it any charge that

there was any misrepresentation made by appellants

as to the price that they would or would not charge for

funerals, or as to whether that would or would not lower

funeral prices. The scheme and artifice alleged and the

misrepresentations alleged were in connection with the

sale of stock to investors and the lulling of them into a

sense of security and inaction and this was all the ap-

pellants were charged with.

If the question had been permitted to be answered

and was answered in the affirmative, it would not have

tendered to in any manner prove or disprove the fact in

the case that the appellants made false material rep-

resentations for the purpose of defrauding the invest-

ors. Likewise the government, certainly, under the
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indictment, would not have been permitted, over the

objection of the appellants to have introduced evidence

tending to show that the price level for funerals had

been increased because that was not the charge against

the appellants.

The public was defrauded by the misrepresentations

that the business operated had been and would continue

to operate at a profit and they would receive dividends

on their stock and large returns therefrom. The public

bought this stock relying upon the fact that they were

buying into a profitable business that would return them

a substantial gain and out of which they would be paid

dividends. The public was not buying the stock for

the purpose of having cheaper funerals given to people

who needed that service. The people, putting up their

money, had no idea that they were putting it into a

charitable institution. If appellants could actually

prove that they gave funerals away, what, if any, bear-

ing would that have upon the guilt or innocence of the

appellants of the crime charged.''

Appellants assert that it was evidence tending to show

their good faith. Evidence of good faith^ of course, is

evidence of good faith concerning the charge upon which

the defendants are being tried, not good faith concern-

ing something for which they are not being tried. If

that is a defense to this charge, then it would equally

be a defense to the appellants if they prove that they ob-

tained the money of the stockholders upon the false and

fraudulent misrepresentations alleged in the indictment

and then gave the money to the Salvation Army, the
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Rockefeller Foundation or some other charitable or-

ganization.

If, as said by this court in Butler v. U. S., 53 Fed.

(2d) 800:

"Whether the scheme succeeds or not, whether

any one is defrauded or not, whether the defendant

personally profits or hopes to profit or not, are all

nonessential details"

how can it be said that this evidence, tending to prove

at its most that people patronizing the Merrill Alortuar-

ies obtained a cheaper funeral and thus profited, is a

material and essential detail? We submit that it is

not, and the ruling of the court is correct. However,

if such evidence was competent, it was unquestionably

elicited. Croxford, the same witness, testified, at page

800 of the record, that the reduction in funerals was a

lot; that they were successful in reducing the prices of

funerals down a great deal in that community.

This evidence was in the case and went to the jury

for its consideration.

We submit that not only was the action of the trial

court correct in sustaining the objection to the question

asked, but further that no error is apparent if he did

not, for the reason that all of the evidence attempted to

be elicited by this witness had been elicited from him

and was in the record.

2. Assignment of Error XXXIII.

During the course of the trial Charles Merrill was

asked, on his direct examination, as to whether or not

his plan contemplated the gi\'ing of 42,000 families in
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Salt Lake City a funeral at a cheaper price than they

were getting it. The objection was that it called for

a conclusion of the witness, it was leading and sugges-

tive. It was sustained. We submit that the action of

the trial court was correct upon the argument just

previously made. We submit further that Merrill, on

his examination, was permitted to fully state his plan

and what he hoped to do. How it helped him is more

than we can understand, because if the contention here

made is correct, the plan was to give cheaper funerals

to the public at the expense of the stockholders in the

corporation and this part of the plan was never made

evident to the stockholders when they put their money

in. At page 902 of the record, Merrill testified: "The

first proposition of my plan was to reduce funerals at

least 50%."

At page 903 of the record, the next proposition was

to make a savings to the people of around $200,000 a

year. At page 951 of the record, he testifies "my first

thought was to cut funeral expenses," so this part of

the plan from Merrill's lips was in evidence and before

the jury for its consideration.

It is somewhat amusing to hear of this plan and the

argument advanced by appellants in its brief when no

one could explain just what this cost, plus 10%, was.

Croxford, the witness for the appellants, and who had

been their manager and with them practically all of the

time, said that as far as he knew, the plan could not

be carried out on a cost, plus 10%, and that the only

way that he knew of carrying it out, and as manager of
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the plant, was to charge the customer the regular price

of the funeral and then give him a discount of the

amount he paid for the service certificates (R. 814),

Thus it developed that in buying a service certificate,

one simply made a payment in advance on the funeral

bill he would thereafter incur if the Merrill Mortuaries

handled the funeral.

CONCLUSION.

In conclusion, we submit the appellants were accord-

ed a fair and impartial trial and that nowhere in the

record of the brief have they shown prejudicial error

affecting any substantial right as required.

28 U. S. C. A., Section 391

;

Lewis V. U. S., (C. C. A. 9)

38 Fed. (2d) 406.

That the judgment should be affirmed.

Respectfully submitted,

JOHN B. TANSIL,
Attorney of the United
States, in and for the

District of Montana.

R. LEWIS BROWN,
Assistant Attorney of

the United States, in

and for the District

of Montana.
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